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The main question to be deternminedin these matters,

which relates to the recruitnment-to the posts of Civil Judge
(Juni or Division) under U.P Judicial Service Rules 2001 (for
short "the Rules’), is as to the eligibility of sone candi dates
fromthe point of view of age.

The Hi gh Court by the inpugned judgnent has held only

those candi dates eligible who were of requisite age as on 1st
July, 2003. |Is the High Court right in its conclusion or 1st
July, 2001 or 1st July, 2002 is the relevant date for

determ ning the age as a condition of eligibility as contended
on behal f of those candi dates who stand excluded as a result
of the inpugned judgment? The other viewpoint urged is that
even 1st July, 2003 held by H gh Court as a date for
determining eligibility of age is wong and on correct
interpretation of the Rules, the relevant date for determning
age is 1st July, 2004. The circunstances giving rise to these
i ssues may first be stated.

The U.P. Public Service Comm ssion (for short 'PSC ) was
inforned by letter of Governnent of U P. dated 23rd Novenber,
2002 that it has been decided to nake appoi ntment of 347

candi dates on the basis of conpetitive exam nation for
recruitnent on the post of Cvil Judge (Junior Division) \026 2002
in UP. Judicial Service in three phases of 100 + 100 + 147
candi dates. The PSC was requested to take pronpt action and
after conpletion of selection, send its recomrendations to the
CGovernment by 31st March, 2003. By another requisition

dated 29th July, 2003 the Government infornmed PSC that the
recruitnment be conducted in two phases, first for 174 posts

and later for 173 posts in second phase for which another
requisition will be sent. By this requisition PSC was asked to
advertise 174 posts in accordance with the provisions
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contained in the Rules as anended. The Rul es had been

earlier anended by the Governnent in ternms of its Notification
dated 19th March, 2003 whereby the existing requirenent of

the requisite age as on '1st day of January’ was substituted by
"1st day of July’.

By third requisition dated 10t h Novenber, 2003 sent by
the Government, PSC was inforned that on the basis of
recomendati ons of the High Court, it had been decided to
hol d sel ecti on together for 374 posts on the basis of
conpetitive exam nation. Thus, the proposal for phased
recruitnment in the earlier requisitions was given up

An advertisenment dated 22-28th Novenber, 2003 was
i ssued by PSC for hol ding exam nations to sel ect candidates to
fill 347 vacancies to the posts of Civil Judges (Junior Division).
In respect of age limit, clause 5 of the advertisement stated
that the candi dates nust have attained the age of 22 years
and nust not have attained the age of nore than 35 years on
1st July, 2004 i.e. they nmust not have born before 2nd July,
1969 and ‘not later than 1st July, 1982 but for Schedul ed
Caste of U.P., Schedul ed Tribe of U P. and O her Backward
Cl ass candidates of U P., theage limt shall be five years nore.
In the same manner, it was stated that for dependants of
freedomfighters of ‘U P., and for Ex-arny Personnel of U P.
the age limt would befive years nore. It was further stated in
the advertisenent that those candi dates who were within age
on 1st July, 2001 and 1st July, 2002 shall be treated wi thin age
for this exam nation.
Cl ause 12 of the advertisenment states that the
Comm ssion may al |l ow any candi-date provisionally on
summary checki ng of application but in later stages if it is
found that the candidate was not eligible or his application
was not fit for adm ssion or he should have been rejected at
initial stage, his candidature will be cancelled and his
recomendati ons shall be withdrawn even if he has been
recomended.
The prelinmnary and the main exam nations were held
and the successful candidates were called for interview
between 14th April, 2005 and 26th April, 2005. A |earned
Judge of All ahabad H gh Court who was presiding over one of
the Interview Boards in a letter dated 26th April, 2005 sent to
the Chairman of PSC expressed the opinion that the age
requi renment benefit of period during which exam nation could
not be held can be given only if statutory rul es provide
det erm nati on of vacancies every year on a particul ar date and
this issue may be exam ned before declaration of the result.
The PSC, after examination of the issue, cane to the
concl usion that the provision of relaxation inage limt given in
the adverti senent seens to have been done due to
m sinterpretation of Rules and, therefore, on 18th My, 2005, it
took the follow ng decision
(1) Due to non-availability of relaxation in age
[imt on 1st July, 2004, the candidature of the
candi dat es who are over age on 1st July, 2004
are rejected.
(2) Result of the selection fromexam nation be
decl ared excl udi ng the aforesaid candi dates.

On 2nd May, 2005 the result of the U P. Judicial Service,
Cvil judge (Junior Division) was decl ared excluding the
candi dates in ternms of the aforesaid decision.

The aforesaid decision led to filing of various wit
petitions by the excluded candi dates before the Hi gh Court.
The Hi gh Court by the inmpugned judgnent held that the basic
initiation of the recruitment process was when the first
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requi sition dated 23rd Novenber, 2002 was sent and thus the
recruitnment year would be 1st July, 2002 to 30th June, 2003.
Further it was held that for determ ning whether a candi date
was eligible in that recruitment year it should be assuned that
an advertisenent pursuant to requisition dated 23rd

Novenber, 2002 was issued before 31st Decenber, 2002. In

this view, it was held that all candi dates who were | ess than
upper age limt according to their category (reserved or
unreserved) on 1st July, 2003 would be eligible to appear at
2003 recruitment. However, the candi dates who had crossed

the upper age Iimt according to their respective categories
upto 30th June, 2003 will not be eligible under the Rules.
Those who stand excl uded from consi deration, though

within age limt as per the advertisenent, are one set of
candi dat es who have questioned the correctness of the

i mpugned judgment. The correctness of the judgnent has

al so been chal l enged by PSC and those candi dates who were
eligible fromthe age criteria as on 1st July, 2004. They
contend that on due application of the rules, the candidates
who were 1 ess than the upper age linmt according to their
respecti ve categories on 1st July, 2004 alone were eligible to
appear in the process of recruitment and that the concl usion
of the H gh Court extending the benefit to those who were |ess
than the age limt as on-1st July, 2003 is erroneous.

The question is as/'to the interpretation of the Rul es

franed in exercise of the power conferred by the Article 234
and proviso to Article 309 of the Constitution of India, upon
the CGovernor of Uttar Pradesh in consultation with PSC and

the H gh Court of Judicature at Allahabad. The year of
recruitment is defined in Rule 4(m which states that in these
rul es unl ess the context otherw se requires \026 'year of
recruitnment’ neans a period of twelve nmonths conmencing
fromthe first day of July of the calendar year in which the
process of recruitnment is initiated by the appointing authority.
Rule 4 (m reads as under

"Rule 4(m "Year of recruitnent" neans

a period of twelve nmonths conmencing
fromthe first day of July of the cal endar
year in which the process of recruitnment
is initiated by the appointing authority."

The High Court has held recruitnent year to be from 1st
July, 2002 to 30th June, 2003.

The strength of service is provided in Rule 6 which reads
as under:

6. Strength of Service. \026 (1) the

strength of the service and of each

category of posts therein shall be such

as may be deternined by the Governor

fromtime to time in consultation with

the Court.

(2) Strength of service and each
category of posts therein shall unless
varied by order passed in this behalf
under sub-rule (1) be as specified in

Appendi x |

(3) The Governor may fromtine to
time in consultation with the Court

| eave unfilled or hold in abeyance, any
post wi thout thereby entitling any
person to conpensation or nmay create
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fromtinme to tinme additional posts,
temporary or pernanent as found
necessary.

Part 11l of the Rules relates to recruitnent and Rule 7

therein provides for the source of recruitnent. The said Rule

reads as under:

7. Source of Recruitment. \026

Recruitnment to the service shall be nade
on post of Civil Judge (Junior Division)
by direct recruitnment on the basis of
conpetitive exam nation conducted by

the Conmi ssion. Conpetitive

exam nation shall be held in every year

of recruitment, subject to-availability of
vacanci es.

The age requirenent is contained in Rule 10 which reads
as under:

10. Age \026 A candidate for direct
recruitment to the service nmust have
attained the age of 22 years and nust not
have attained the age of nmore than 35
years on the first day of July next
followi ng the year in which the
notification for holding the exam nation
by the Comm ssion inviting Applications,
i s published.

Provi ded that the upper age limt shall be
hi gher by five years in the case of
candi dat es bel ongi ng to Schedul ed

Castes, Schedul ed Tri bes and such ot her
categories as may be notified by the
Governnent fromtine to tine.

Provi ded further that where a candidate
was eligible in age to appear at the
exam nation in any year of recruitment in
whi ch no such exam nati on was hel d, he
shal |l be deenmed to be eligible in age to
appear in the next follow ng exam nation

Provi ded al so that the maxi nrum nunber
of chances a candidate is permtted to
take wll be four.

As already noted 'July’ was substituted for 'January’ by
amendnment of 19th March, 2003. The afore-noted Ruleis as
anended.

Part V of the Rules conprising Rules 15 to 19 deals with
procedure for recruitnment to the service. W are concerned
with Rule 15 which reads as under

15. Determ nation of vacancies. \026 The
CGovernor shall, in consultation with the
Court, determne and intinate to the

Commi ssi on the nunmber of vacancies in

the posts of Civil Judge (Junior Division)
to be filled in during the year of
recruitnment as al so the nunber of
vacanci es to be reserved for candi date
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bel ongi ng to Schedul ed Caste, Schedul ed
Tri be and ot her categori es.

The present controversy has arisen as the advertisenent

i ssued by PSC stated that the candi dates who were within the
age on 1st July, 2001 and 1st July, 2002 shall be treated
within age for the exam nation. Undoubtedly, the excluded
candi dates were of eligible age as per the advertisenment but
the recruitnent to the service can only be made in accordance
with the rules and the error, if any, in the adverti senent
cannot override the Rules and create a right in favour of a
candidate if otherw se not eligible according to the Rules. The
rel axati on of age can be granted only if perm ssible under the
Rul es and not on the basis of the advertisenent. |If the
interpretation of the Rules by PSC when it issued the

adverti sement was erroneous, no.right can accrue on basis
thereof. Therefore, the answer to the question would turn

upon the i'nterpretation of the Rules.

The Rul es postulate the tinely determ nation of

vacanci es-and tinely appointnments. The non-filling of
vacancies for long not only results in the avoidable litigation
but also results in creeping of frustration in the candi dates.
Further, non-filling of vacancies for long time, deprives the
peopl e of the services of the Judicial Oficers. This is one of
the reasons of huge pendency of cases in the courts.

It is absolutely necessary to evolve a nechanismto

speedily determ ne and fill vacancies of Judges at all |evels.
For this purpose, tinely steps are required to be taken for
determ nati on of vacancies, issue of advertisenent,

conducti ng exam nations, interviews, declaration of the fina
results and issue of orders of appointnents. ~For all these and
other steps, if any, it is necessary to provide for fixed tine
schedul e so that system works automatically and there is no

delay in filling up of vacancies. The dates for taking these
steps can be provided for on the pattern simlar to filling of
vacancies in some other services or filling of seats for

admi ssion in nmedical colleges. The schedul e appended to the
Regul ati ons governi ng nmedi cal admi ssions sets out a tine
schedule for every step to be strictly adhered to every year
The exception can be provided for where sufficient nunber of
vacanci es do not occur in a given year. The adherence to
strict tine schedule can ensure tinely filling of vacancies. Al
State CGovernnents, Union Territories and/or High Courts are
directed to provide for tinme schedule for the aforesaid

pur poses so that every year vacancies that may occur are
timely filled. Al State Governnents, Union Territories and
Hi gh Courts are directed to file within three nmonths details of
the time schedule so fixed and date from which tine schedul e
so fixed woul d be operational

Now, to the present case, the only dispute is in respect of
the age requirenent. The resolution of the dispute would
depend upon inmplenentation of Rule 10 of the Rul es.

According to the main part of Rule 10, the m ni mum and

maxi mum age requi renment has to be as on 1st July next
following the year in which the notification for holding the
exam nation by PSC inviting applications is published. That
publication inviting applications is dated 22-28th Novenber,
2003. The next follow ng year is '2004'. Therefore, on the
plain reading of the main part of Rule 10, the age requirenent
is to be seen as on 1st July, 2004.

The 'year of recruitment’ has been held by Hi gh Court as

1st July, 2002 to 30th June, 2003 after rightly comng to the
concl usion that subsequent second and third requisitions

were in continuation of the first requisition dated 23rd
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Noverber, 2002. The process of recruitnent was initiated by
the appointing authority on 23rd Novenber, 2002. The year of
recruitnment has thus been rightly determ ned as 1st July,

2002 to 30th June, 2003, having regard to Rule 4(m.

Now, |et us exam ne the second proviso to Rule 10. It

stipul ates that where candidate was eligible in age to appear
at the exam nation in any year of recruitnent in which no

such exam nation was held, he shall be deened to be eligible
in age to appear in the next follow ng exam nation. The
benefit of proviso cones into operation if examination in any
year of recruitment is not held so as to give relief to those
candi dat es who woul d have been otherw se eligible in age but
for not holding of the exam nation. There are two different
categories dealt with under Rule 10 for the purpose of
eligibility fromage viewoint. One \026 under main part of Rule
10 and two \ 026 under second proviso of Rule 10. Under first
part, the determining factor for age is date of advertisenent.
Under second part, determ ning factor for age is as on year of
recruitnment. ~The age requirenment under nmain part of Rule 10
is on the requisite date following the year in which Notification
for hol ding exanination inviting application is published. The
expression 'Notification” in the context means issue of
advertisenent inviting applications. Under the first part,
therefore, the relevant date for determ ning age woul d be 1st
July, 2004, the advertisenent having been issued on 22-28th
Noverber, 2003. The proviso, however, nakes eligible, from

t he viewpoi nt of age, even those candidates to appear in the
next follow ng exanination, who were eligible in age if

exam nation was held in year of recruitment. That is the
reason that under second proviso for determning age, the

rel evant fact is not the publication of notification as in main
part of Rule 10, but is age of a candidate to appear at the
exam nation in any year of recruitnment in which exani nation
was not held. The candi date shall be deened to be eligible in
age to appear in the next following exam nation. The year of
recruitment has been held to be 1st July, 2002 to 30th June,
2003. The examination in year of ‘recruitnent was not held.
The exam nation was held in March, 2004. In such a

situation, candi dates would be entitled to benefit of age
requi rement in ternms of second proviso.

According to Rule 4(m, the year of recruitment neans a

peri od of twelve nmonths conmencing fromthe first day of July
of the cal endar year in which the process of recruitnent is
initiated by the Appointing Authority. The Appointing
Authority within the neaning of the Rul es neans the

Governor of Utar Pradesh, in other words, the State
CGovernment of Uttar Pradesh. As already noted above, the
process of recruitnent was initiated on 23rd Novenber, 2002.
The deternmination of vacancies and procedure for recruitnent
to the service has been provided for in Rule 15. After the
vacanci es are deternined, the sane are required to be
intimated to the Commission to be filled in during the year of
recruitment. That process commenced by sendi ng

conmuni cati on dated 23rd November, 2002. The second and

third communi cations dated 29th July, 2003 and 11th

Noverber, 2003 by the Governnent to PSC were in

continuation of the first one. The advertisenent was
publ i shed on 22-28th Novenber, 2003 after the third

conmuni cati on. The relevant year for main part of Rule 10 is
the one next follow ng the year in which the publication for
hol ding the exam nation is published. 1t would be 1st July,
2004. For the purpose of the proviso, the recruitnent year is
1st July, 2002 to 30th June, 2003 and age requirenent therein
woul d be as on 1st July, 2002 in view of Rule 4(m read with
Rul e 10 second proviso. Thus, those who were of requisite age
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as on 1st July, 2002 would be eligible under second proviso

and al so those who were of requisite age as on 1st July, 2004

as per nmain part of Rule 10. However, it seens difficult to

conprehend how candi dates of requisite age on 1st July, 2001

woul d be eligible for the recruitment in question. Though

Rule 10 is not happily worded yet we find it difficult to sustain

the conclusion of the H gh Court that the adverti senent

i ssued on 22-28 Novenber, 2003, can be assuned to be

i ssued before 31st Decenber, 2002. The interpretation of Rule

10 placed by us is also in accord with the object of the Rules.
On harnoni ous consideration of the Rules, it seens

evident that Rule 10, its mmin part and the second proviso

read with Rule 4(m, cater for two category of candidates. The

| ater nmakes those eligible who are eligible in the recruitnent

year in which process of recruitnent is initiated by the

appoi nting authority.” In this category, in the present case,
woul d fall those who were eligible as on 1st July, 2002. In
main part of Rule 10, those who becone eligible on 1st July,
2004, woul'd be eligible. 1In this view, those candi dates who

were eligible on 1st July, 2002 and al so those who were eligible
on 1st July, 2004 would beeligible to be considered for

appoi ntnent to the posts of Civil Judge (Junior Division).

In view of above, the- appeals are allowed in the aforesaid
terns. The remaining recruitnent process shall be conpleted

at the earliest. No costs.




